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This a note of our position on key areas in relation to the Call For Evidence to inform the  

Roundtable with the Education and Skills Committee. After the Round Table we will submit 

further detailed written evidence setting out our views on whether and how the Children’s 

Hearing system can be improved.  

Community Law Advice Network (Clan Childlaw) is a charity which aims to improve children 

and young people’s life chances by using our legal skills and expert knowledge to help 

young people take part in decisions that affect them and by making sure that children’s 

rights are realised in Scots Law. We are an independent law centre providing free, child-

centred legal representation to children and young people. Around 80% of our work is with 

young people with experience of care. Around 56% of our cases in 2016 involved 

representing children within the children’s hearing system, with our solicitors attending over 

50 hearings in 2016. Our solicitors have experience of different roles within the system as 

reporters, panel members and safeguarders. Our Principal Solicitor is a member of the 

Scottish Legal Aid Board’s Children’s Quality Assurance Committee. We deliver practice-

based learning opportunities and information on child law throughout Scotland. In 2013, , we 

delivered a series of seminars across Scotland in relation to the introduction of the Children’s 

Hearings (Scotland) Act 2011, with the Centre for Excellence for Looked After Children in 

Scotland on behalf of the Scottish Government.  Our Policy Development Unit uses our direct 

experience from work with young people and works collaboratively with other professionals 

and organisations working with children and young people to advance legal change to 

realise children’s rights. We are a member of the Tri-partite group (SCRA, Children’s Hearings 

Scotland and Social Work Scotland) which feeds into the Children’s Hearings Improvement 

Partnership.  

CHILDREN’S RIGHTS  

 There is currently confusion around the operation of the Rehabilitation of Offenders Act 

1974 and the Protection of Vulnerable Groups Act 2007 in relation to offence grounds and 

statements of facts. This can mean that a young person who has had grounds relating to 

offending behaviour established or accepted can face disclosure of a “conviction” 

through the PVG Scheme later in life. We are of the view that the duty scheme should be 

extended to include offence based referrals, so that children have the benefit of legal 

advice about a complex legal situation which if not addressed at the outset could have 

significant detrimental impact on their life chances.  

 

 There is evidence that sibling relationships can be the longest lasting relationships in a 

person’s life, especially for children with care experience. It is difficult for siblings to 

participate in each other’s children’s hearings unless they meet the test for being a 

relevant person and this can lead to decisions that do not take account of sibling 
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relationships which in the long term can mean siblings losing touch with each other.  We 

would urge that children’s hearings always consider the child’s sibling relationships when 

making decisions, and recommend consideration of the introduction of a duty on social 

work to consider the facilitation of appropriate sibling contact.  

THE ABILITY OF CHILDREN TO PARTICIPATE IN THEIR HEARINGS   

There is an improvement in the child’s participation when a child is able to instruct a 

solicitor. The availability of legal aid to fund the representation of children in hearings has 

increased children’s ability to have legal representation in hearings and greatly improved 

the child’s ability to participate in hearings.  

 There remains a difficulty in children being able to access a solicitor where it is not 

mandatory. Children and families – and those working to assist them - are often unaware 

of their entitlement to a solicitor or do not appreciate the importance of it, do not know 

how to get a solicitor or cannot access child- friendly legal services. We consider that it 

would be helpful and beneficial for children and young people to be clearly informed 

that they can have their own solicitor to advise them on the law and their rights and help 

them to put their view, when they first become involved with the Children’s Hearing 

system, and that they should be given information about how to get a lawyer.  

 

  One of the aims of the 2011 Act was to increase the child’s participation by several 

methods including electronic means. We have not seen use, or the offer, of Skype or 

phone conferencing or of the child providing a report by electronic means etc. S.122 of 

the 2011 Act gives the child the right to be informed of advocacy services. In our view this 

is a key provision in terms of taking the child’s view into account. Although we are aware 

that some work is being done in relation to piloting possible schemes, the desired 

outcome is still some way off. It appears that these methods of enabling greater 

participation are not being used routinely. 

 

 Children’s participation when there are disputed statements of facts which go to court  

can be extremely difficult, with multiple continuations, waiting and appearing in court 

which is an inappropriate environment for children, and an often lengthy wait before the 

matter can be addressed. 

 

ROLE OF THE SOLICITOR  

The CELCIS report on The Role of the Solicitor in the Children’s Hearing System 

commissioned by the Scottish Legal Aid Board concluded that all groups of participants 

welcomed solicitor involvement in cases where they were representing children or young 

people.   

 Clan Childlaw’s work is exclusively with children and young people although we 

occasionally represent young people at children’s hearings when they themselves are 

parents. Hearings can be less aware of the young person’s vulnerability in this context 

and can be less receptive to the ways in which legal representation can support the 

young parent to provide the information that they need to reach a decision in the best 

interest of the child. This may be attributable to a misunderstanding of the solicitor’s role 

and specifically their duty to promote and facilitate the effective participation of their 

client in Children’s Hearings and ensure that the child’s best interests remain central to 

proceedings. The report highlighted that there is often confusion around the role of the 

solicitor and we agree that greater understanding of the role of the solicitor would be of 

great benefit to children whose hearings involve solicitors. We agree that multi-agency 

training would assist with this.  
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CHILDREN’S HEARINGS AND THE COURTS  

The operation of children’s hearings and courts in relation to adoption and permanence 

proceedings needs to be reviewed. Far too often, contact between a child and their 

parent is reduced to facilitate the permanence process which gives a basis for appeal 

which leads to a process of multiple considerations of the issue by children’s hearings, 

sheriffs in appeal proceedings and sheriffs considering interim orders.  

RESOURCES AND IMPLEMENTATION  

 

 Social work communication with the child could be improved. For example, 

although as part of child centred practice we make the effort to see the child in 

advance of the hearing, unfortunately it is common in our experience for reports to 

be added to, amended or even produced late. This makes it difficult to explain 

what is likely to be discussed at a hearing and for the child to form a view. 

Sometimes the child has not been told what is happening – or at least has not been 

told what is happening in way they have been able to take in – so that they 

effectively only realises what is being recommended or planned immediately prior 

to or even at their hearing. Although we understand that resources are a factor, we 

consider that every child should know what social work’s is recommending and 

what is planned before they have the report and their hearing, as a result of good, 

ongoing, child-centred communication with their social worker.  

 

 Reports are often cut and pasted, creating repeated and sustained errors which 

are not corrected for future hearings. This can mean time has to be spent in the 

hearing establishing the correct facts and dates. It can make the child feel as 

though their position is not being accurately reported to the panel. Practice varies 

but often social work reports are very difficult for the child to understand. In our 

experience, generally the first time a child knows or understands what social work is 

recommending is when their solicitor explains what the report means to them. It 

would be helpful if the child was able to provide a written response to the social 

work report for the hearing to consider along with the other papers. This would give 

the child’s version of the facts equal standing with the information from others. 

 

 Despite it being clear that the hearing cannot take into account resources, there 

are often discussions regarding resources at hearings before a decision is made 

e.g. discussions of whether there are beds or places available to implement an 

order if it is made.  Even if this does not inform or influence the decision, the child 

may perceive that social work and the Panel are saying that there is nowhere for 

them to go, or that the help they need will not be provided. 

 

 There is a mechanism under s146 by which the Panel can seek a court order 

requiring social work to implement an order. When we have had to raise this 

provision on behalf of a child there has been no real familiarity with the process or 

with the powers it gives the Panel to have orders implemented where things are not 

being resolved or progressing. We consider that this provision is underutilised 

because Panels are not aware of how it can be used to help a child or young 

person. Training on this or other awareness raising for Panel Members may be useful.  

 

 


